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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST-VI/REF-100/Modern Power /17-18 fe=f®: 23.02.2018
issued by Assistant Commissionr,Div-VI, Central Tax, Ahmedabad-South
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(iM) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or ferritory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exportéd
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. - '
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Credit of any duty ajlowed to be utilized towards payment of excise duty on final
products under.the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. i
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal "Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

- prescribed under Rule 6 7of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. - '

(5) mmmmﬁwmmﬁﬁmmﬁmmﬁamm%mm@,
mmwwwmmmﬁﬁmﬁm 1982 ¥ FIRRT B

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed ';by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. |t may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribuﬁg‘\l}ohﬁé@mé@t\of
10% of the duty demanded where duty or duty and penalty are in disputegga“lr’ pqhélty, V\Q’f_éi{@
penalty alone is in dispute.” ‘ S T
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F.No.:V2(ST)2/Ahd-South/2017-18 i

ORDER IN APPEAL
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This appeal has been filed by M/s Modern Power Service, 404, 4%
Floor, Sakar-IV, Opp. M.J. Library, Ashram Road, Ahmedabad-380006
(herein after referred to as the appellants) against the OIO No. CGST-
VI/Ref-100/Modern Power/17-18 dtd. 23.02.2018 (heréin after referred to
as the impugned order) passed by the Assistant Commissioner, CGST, -
Division-VI, Ahmedabad (South) (herein after referred to as the adjudicating .
authority). .
2. The brief facts of the case are that the appellants filed rebate claims
for Rs. 14,19,951/- on 14.11.2017 in terms of the Order In Appeal No. AHM-
EXCUS-001-APP-084-17-18 dtd. 10.10.2017. As per the OIA dtd.
10.10.2017, the case had been remanded to the adjudicating authority for
deciding the case afresh after providing reasonable opportunity of personal
hearing. Accordingly, in pursuance to the OIA, the adjudicating authority, :
* vide letter dtd. 09.02.2018, sent a query wherein documents related to the O
refund claim were called for. The adjudicating authority, vide the impugned
order, held that the appellant had failed to submit the called for documents -
and consequently rejected the refund claim.
3. Being aggrieved by the impugned order, the appellants have filed this
appeal on the following grounds: '
a) That the impugned order has been passed without following
principle of natural justice as they were not given any opportunity
of personal hearing and their documents were not considered;
b) That they had submitted necessary documents on 26.02.2018 for
which the letter from the department was received by them on O
21.02.2018 i.e. within five days from the date of receipt of the
letter. However the same was not considered;
c) That they rely on the case law of IT Infra Services P. Ltd. vs.
Commissioner of Central Excise, Noida - (2013) 35-Taxmann.com
26 (New Delhi — Cestat) in their support.
4, The personal hearing in the case was held on 16.05.2018 in which Shri
Ajit Boricha and Ms. Bhagyashree Bhatt, both Chartered Accountants
appeared on behalf of the appellant. They submitted that the OIO has been
~ passed 2™ time without personal hearing and without giving them time for
submissions. They also submitted a written submission in which it is
submitted that they fulfill all the conditions for claiming(lpfzj;f‘@:?;aﬁ\per )
R
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F.No.:V2(ST)2/Ahd-South/2017-18

that they were not issued any show cause: notice and a reasonable
opportunity to submit the reply and opportunity of being heard and that the
figures tally with the ST-3. |

5. I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the
arguments made by the appellants in their appeal memorandum as well as

oral submissions during personal hearing.

- 6. I find that the issue to be decided in the instant case is whether the

rebate claim has been rightly rejected by the adjudicating authority on the
ground mentioned in the impugned order.

7. I find that the impugned order has been passed in pursuance to the
OIA dtd. 10.10.2017. While going through the directions given in the said
OIA, I find that in para 8 of the said OIA, it was very specifically stated that
the impugned order involved in that OIA dtd. 10.10.2017 spoke about the
value of taxable services provided in ST-3 returns not tallying with the
documents submitted with the refund claim and directions to the appellant
to provide bifurcation of the turn over which the said appellant failed to

- provide. It was noted in the OIA dtd. 10.10.2017 in para 8 that it was not

forthcoming what efforts were made to get the required information. Now
while perusing the impugned order, I find that the adjudicating authority has
not discussed even a single word about the requirements and findings made
in para 8 of the OIA dtd 10.10.2017. The adjudicating authority has not

followed the directions given in the said OIA and has passed the order

summarily without going into the contents of the said OIA. I also find that no

personal hearing has been given before passing the impugned order. This
cavalier attitude is deplorable. The adjudicating authority has no respect for
the basic tenet of adjudication. In view of this, I hold that the rejection of

 rebate claim on the grounds mentioned in the impugned order is not

acceptable and is liable to be set aside.
8. Ac'cordingly, I hold that since the appellants have also submitted -
collateral documents which need to be examined and correlated. For this
limited purpose of ascertaining the details given in the documents submitted
by the appellant and the directions given in para 7 above, I remand the
issue to the adjudicating authority who shall pass a speaking order after
providing the appellants a reasonable opportunity of personal hearing. In
view of the findings given above, the impugned order"lswse;t\aSIde and the
case is remanded to the adjudicating authority for decns|on IT’T*QV\IEW of the

directions given above.
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9. The appeal is disposed off accordingly.
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By R.P.A.D.
To:

M/s Modern Power Service,
404, 4™ Floor,

Sakar-1V,

Opp. M.]. Library,

Ashram Road,
Ahmedabad-380006
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Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone,

(2) The Commissioner, CGST, Ahmedabad (South),
(3) The Dy./Astt. Commissioner, CGST, Div.-1V, Ahmedabad (South),
(4) . The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (South),

\/(/?)/ Guard File,
(6) P.A.File.




